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Summary: 

Insurance policy prohibited premises being “vacant” for 30 consecutive days and 
required the insured to notify insurer of any material change in risk.  The insured did 
not give notice of any change of risk, and fire occurred within the 30-day period.  
Trial judge found premises were not “vacant” as defined in the policy, but that 
insured had been required to notify insurer of reduced occupancy.  Thus coverage 
was denied. 
 
Appeal allowed.  On application of Laurentian Insurance Co. v. Davidson [1932] 
S.C.R. 491, insurer had impliedly accepted the risk of “vacancy” for up to 30 days. 
Thus the increased risk due to “vacancy” was one the insurer had impliedly accepted 
and failure to notify insurer of reduced occupancy was not fatal to claim.  Definition 
of “vacancy” incorporated the concept of non-occupancy, and TJ found that the 
premises had been neither “vacant” nor unoccupied during the 30-day period.  
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Reasons for Judgment of the Honourable Madam Justice Newbury: 

[1] In 1932, in Laurentian Insurance Co. v. Davidson [1932] S.C.R. 491, the 

Supreme Court of Canada ruled that a statutory condition of insurance protecting an 

insurer from liability for loss or damage occurring when a building was “vacant or 

unoccupied for more than thirty consecutive days”, meant that “… vacancy for a 

period of thirty days was one of the risks contemplated by the policy”.  As a result, a 

second condition that required the insured to give notice of any change material to 

the insurer’s risk, did not apply in respect of vacancy during the 30-day period and 

the insurer was liable to cover loss and damage suffered in that period.  In the 

analysis of Cannon J. for the majority: 

Evidence was offered at the trial to show that the vacancy of the property was 
a change material to the risk, but there was no evidence of any change 
material to the risk in addition to the bare fact of vacancy. 

We are of opinion that, by virtue of clause (d) of condition 5 in the policy, 
vacancy for a period of thirty days was one of the risks contemplated by the 
policy, and assumed by the appellant, and that, the vacancy in question 
having been for less than thirty consecutive days, statutory condition no. 7 
does not apply, and the appellants are liable. 

The appeal is therefore to be dismissed with costs.  [At 494.] 

Duff J. agreed in separate but similar reasons. 

[2] The question raised by the present appeal is whether the trial judge erred in 

failing to apply Laurentian (which unfortunately was not cited to him), in this case.  In 

my opinion, he did so err, and the appeal must be allowed. 

Factual Background 

[3] There were various inconsistencies in the evidence, but the basic facts found 

by the trial judge are not now in dispute.  On July 1, 2006, the appellants 

Mr. Peebles and Mr. Quinn purchased a house in Surrey, British Columbia as an 

investment.  They obtained insurance coverage from the respondent (“Wawanesa”) 

effective as of June 29, 2006.  The policy was renewed for a second term from 



Peebles v. The Wawanesa Mutual Insurance Company Page 4 

June 29, 2007 to June 29, 2008 and was in effect on April 26, 2008 when the house 

was completely destroyed by an explosion and fire. 

[4] As the trial judge noted at para. 4 of his reasons (indexed as 2012 BCSC 

590), the policy was written on a “Homeowner’s Special Form” which guaranteed 

replacement cost coverage for the house and personal property therein.  The 

following provisions of the policy are relevant to the appeal: 

SPECIAL FORM 

If the Declarations indicate under FORMS APPLICABLE-SPECIAL H ... you 
are insured against the following perils: 

INSURED PERILS 

You are covered against all risks of direct physical loss or damage to the 
property described in Coverages A [Dwelling Building], B [Private Structures] 
and C [Personal Property] except: 

(1) Losses excluded under LOSS OR DAMAGE NOT INSURED as 
described under SECTION 1-CONDITIONS; … 

The Section 1 Conditions excluded various losses, including: 

(2) Loss or damage occurring after your dwelling has, to your knowledge 
been vacant for more than 30 consecutive days; 

The term “vacant” was defined as follows: 

“Vacant” refers to the circumstance where, regardless of the presence of 
furnishings: all occupants have moved out with no intention of returning and 
no new occupant has taken up residence; or in the case of a newly 
constructed house, no occupant has yet taken up residence.  [Emphasis 
added.] 

[5] Statutory Condition 4, prescribed by the Insurance Act, R.S.B.C 1996, c. 226, 

is also relevant: 

Material change 

Any change material to the risk and within the control and knowledge of the 
insured avoids the contract as to the part affected by the change, unless the 
change is promptly notified in writing to the insurer or its local agent; and the 
insurer when so notified may return the unearned portion, if any, of the 
premium paid and cancel the contract, or may notify the insured in writing 
that, if the insured desires the contract to continue in force, the insured must, 
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within 15 days of the receipt of the notice, pay to the insurer an additional 
premium; and in default of such payment the contract is no longer in force 
and the insurer must return the unearned portion, if any, of the premium paid.   

[6] The appellants were busy young men with various vocational and personal 

pressures.  Mr. Peebles lived elsewhere, but came by to check the house three 

times a week, often with his girlfriend Ms. Bleeker.  Mr. Quinn (who was from 

Edmonton) got a job in Vancouver and moved with his possessions into the house in 

order to be closer to his ailing mother, who lived on Vancouver Island.  However, he 

had a girlfriend, Ms. Barlas, who had her own residence in the area.  Since she 

resented Mr. Peebles’ dropping by the Surrey house unexpectedly, she and 

Mr. Quinn tended to spend their leisure time at her place.   

[7] Sometime late in 2007, the appellants decided to sell the property, although 

they were in no rush to do so.  They retained an agent to assist in marketing the 

house.  Mr. Quinn sold some of his furniture to a friend, intending to replace it but 

being unsure whether he would continue in the house. 

[8] The trial judge described Mr. Quinn’s living arrangements from the summer of 

2007 until the date of the fire at paras. 8-22 and I will not repeat his detailed findings 

here.  By the spring of 2008, Mr. Quinn had taken a job in the Northwest Territories, 

working three weeks out of every four, and was maintaining an “on-and-off” 

relationship with Ms. Barlas.  When the two of them argued – which happened 

frequently − he returned to the Surrey house, where there were “some minimal 

furnishings”, some equipment, his car, personal possessions and food.  (Para. 22.)  

Mr. Quinn testified that he never regarded Ms. Barlas’ house as his home, and that 

the Surrey property was a “place to stay on his time off.”  In fact, he had slept there 

one night during the 30 days before the fire on April 26, 2008. 

[9] Mr. Quinn and Mr. Peebles swore a proof of loss on December 29, 2008 

stating that there had been no change in “use, possession, location or exposure” of 

the property since the issuance of the policy.  (Para. 37.) 
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[10] Wawanesa denied the claim on the bases that the property had been “vacant” 

and that a material change of risk had taken place, of which the insurer had not been 

notified in accordance with Statutory Condition 4.  It retained the premium and 

treated the policy as subsisting in relation to risks not affected by the alleged 

material change.  In the absence of notice of a material change, it did not seek a 

return of the unearned premium and took the position before trial that the policy had 

been only partially avoided by the alleged change.  (Para. 120.) 

[11] At trial, Wawanesa called an expert witness, Mr. Grass, who was asked to 

review a set of assumptions on which the insurer relied.  These assumptions 

included the following: 

By the end of 2007, all furniture had been removed from inside the house, 
except one or possibly two hutches, a sleeping bag, alarm clock, a shop vac, 
a few tools, some personal documents, some clothes and some food. 

When Mr. Quinn removed his furniture from the house, he did not intend to 
move back to the house, although that was a possibility if the house did not 
sell by the summer of 2008 and if Mr. Quinn then decided to use the pool. 

In early 2008, Mr. Quinn normally slept at his girlfriend’s house in Maple 
Ridge and therefore stopped sleeping nights in the house, unless he had a 
fight with his girlfriend.  This happened at least once, for one night in later 
March of 2008.  [At para. 42; emphasis added.] 

[12] The expert opined that if the insurer had been notified in early February 2008 

of these (assumed) facts, it would have reduced the risks insured and limits of 

coverage and would have charged approximately 36% more than what it actually 

charged the appellants.  As noted by the trial judge: 

Grass testified in cross examination the insurer is not concerned with the fact 
an insured has little furniture or may leave some rooms unfurnished.  Nor is it 
important if the house is not occupied nightly.  What is important, from an 
underwriting perspective, is that there is someone living in the house.  

He addressed the insured’s concerns with respect to an ambiguous provision 
in the Basic Dwelling/Seasonal Dwelling coverage in the Policy.  That 
provision appears in a clause excluding vandalism or malicious acts from 
coverage under that form when the property insured is vacant but says: 
“unoccupancy is not considered vacancy”.  Grass said this provision reflects 
the underwriters’ view [that] seasonal dwellings are not vacant when they are 
unoccupied (presumably because of the owner’s intention to return 
seasonally).  [At paras. 44-5.] 
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[13] The insurer also adduced the evidence of Ms. Bev Johnson, a personal lines 

underwriter, who opined that “occupancy is considered … to be material to the 

determination of whether to issue a homeowner’s policy and … the premium to be 

paid for the policy.”  The trial judge observed: 

… There is no doubt on Johnson’s evidence that the view taken of materiality 
by Mr. Grass is one that would be considered reasonable by underwriters 
with an appreciation of the risks insured under a homeowner’s policy.  [At 
para. 47.] 

[14] Wawanesa relied on certain statements given by Mr. Quinn to the police after 

the fire, including a statement that he had “moved out of the house about six months 

ago” and begun staying with his girlfriend.  (Para. 55.)  In discovery, Mr. Quinn had 

conceded that if the house had sold quickly, he “wouldn’t have moved back in” in the 

spring of 2008, but that he was “talking about moving back in if it didn’t sell by the 

summer so then I could use the swimming pool.”  (The trial judge noted at para. 59 

that other evidence given by Mr. Quinn suggested he may have been using the 

terms “moving out” and “moving back in” to refer to bringing furniture in and out of 

the house.)  In any event, the insurer argued, the totality of the evidence supported 

an inference that Mr. Quinn “had decided to move out and not to return as an 

occupant” prior to the fire, and that the remote possibility of his moving back in was 

not enough to amount to occupancy or to refute the fact of vacancy.  (Paras. 60-1.) 

[15] Finally, the insurer submitted that if a “contingent intention” to return was 

sufficient to negate vacancy, “moving out” still materially changed the risk insured.  

Despite its earlier position that the policy was still partially subsisting, it now argued 

that the house had been “unoccupied” even if it was not “vacant,” and that the policy 

was void as a result.  (Para. 62.) 

[16] On the other hand, the appellants submitted that the vacancy exclusion in the 

policy was not applicable because Mr. Quinn had not “absolutely and permanently” 

moved out of the property.  (Para. 50.)  They emphasized that the house had always 

been sparsely furnished; that Mr. Quinn still received some bills at the house, which 
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remained his “home or resting place”; and that he had not moved to any other 

location.  Moreover, they contended: 

… There was no settled intention to move in with Barlas.  While Quinn was 
working in the north he spent a few of his weeks off with Barlas, but as Quinn, 
Bleeker, and Peebles testified, their relationship was rocky and Quinn never 
settled in her home.  

The Plaintiffs say it is important that Quinn spent one night in March at the 
property, in his sleeping bag in his bedroom, less than 30 days before the 
explosion and fire.  If that alone constituted occupation of the premises the 
loss ought not to be excluded.  

Quinn’s work in the Northwest Territories was always considered to be 
temporary.  The situation at the time of the loss should be regarded as a 
temporary arrangement, not a permanent move.  They say regular, non-
sporadic and frequent attendance at the house amounts to occupancy.  They 
say occupancy is not confined to residency, having an abode, or dwelling at a 
location.  What is material, they say, is whether there is sufficient occupation 
of the property to minimize the risk arising from the property being 
unwatched. 

That being the case they say there was no failure on their part to advise the 
insurer of a change material to the risk insured.  [At paras. 51-4.] 

[17] Beginning at para. 64, the trial judge reviewed several cases dealing with the 

meaning of “vacancy” in insurance policies, including Cody v. Beaver Insurance Co. 

(1964) 45 D.L.R. (2d) 531 (Alta. App. Div.); Burke v. Campbell et al. (1978) 20 O.R. 

(2d) 300 (H.C.J.); Cormier et al. v. Economical Mutual Insurance Co. (1977) 20 

N.B.R. (2d) 188 (App. Div.); Hirst v. Commercial Union Assurance Co. of Canada 

(1979) 70 B.C.L.R. (2d) 361 (C.A.); Morton v. Canadian Northern Shield Co. (1998) 

50 B.C.L.R. (3d) 57 (C.A.); Metro General Insurance Corp Ltd. v. Smallwood, (2002) 

218 Nfld. & P.E.I.R. 290 (NL S.C.T.D.); and Maracle Estate v. Bay of Quinte Mutual 

Insurance Co., 2010 ONSC 5217.  The trial judge drew from Burke, Cody, Cormier 

and Hirst the principles that: 

… it cannot be said a temporary period of non-occupation generally amounts 
to vacancy, in the absence of a definition of vacancy the policy that 
encompasses temporary non-occupation. 

Once premises are abandoned, however, visits will not re-establish 
occupancy.  
… 
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Occasional or sporadic inspection while only fixtures are left in situ will not 
amount, therefore, to evidence of intention to remain in occupation.  [At 
paras. 68-9, 71.] 

From other cases, he also took the principle that where a person has “moved out” 

but intends to return “as an occupant and not solely for transitory purposes”, the 

premises will not be regarded as “vacant”.  (Para. 87.) 

[18] The Court then summarized the authorities as they related to the policy in 

question: 

… the Court’s objective in construing the vacancy exclusion in this case must 
be to give effect to the words of the definition in the policy.  The phrase, 
“moved out with no intent to return” is to be read as a whole.  The words are 
interconnected and must be read together, as they would be by a reasonable 
policyholder.  The phrase connotes permanence.  It does not apply to an 
occupier who moves out of premises temporarily with the intent to return to 
live there.  A mere temporary vacancy or absence of the occupant, or a 
temporary period of non-user, which is reasonable in view of the 
contemplated uses of the property and of all the circumstances, and which is 
evidenced by some act or acts fairly showing not only an intent to return but 
also an intent not to abandon the premises for the purposes of their use, will 
not of itself operate as a breach of a condition as to vacancy or non-
occupation.  

Occupancy is not re-established by a return for transitory purposes or intent 
to return for such purposes, but premises are not considered to be vacant 
within the meaning of this definition if the occupant moves out temporarily, for 
example, to stay with parents or friends.  Premises would be vacant if the 
occupant moved out with no intent to return except, for example, to clean up 
the premises or to obtain the return of a damage deposit.  Property will be 
considered to be vacant if there is only a remote possibility an insured may 
change his plans after quitting his occupation.  [At paras. 96-7; emphasis 
added.] 

[19] Having stated the law with respect to vacancy, the judge turned to the issue 

of “material change” at para. 98, observing that on the authorities, materiality is a 

question of fact, and that as stated by Chief Justice McLachlin in Marche v. Halifax 

Insurance Company 2005 SCC 6, vacancy “can be a change material to the risk.”  

(At para. 40.) 

[20] The judge began his analysis of the facts at para. 124, stating that the few 

factual disputes were resolved by his acceptance of Mr. Quinn’s evidence as truthful.  

In fact, the trial judge said, there was little conflict in the evidence on most significant 
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points: Mr. Quinn had removed most possessions from the house in late 2007 but 

had left some possessions and furnishings; the house had been maintained and not 

left to deteriorate; the utilities were hooked up and there was some food in the 

house; and Mr. Quinn continued to use the house as an occasional place to sleep 

and had slept there less than 30 days before the fire.  The judge continued: 

A mere temporary vacancy or absence of the occupant which is reasonable 
in view of the contemplated uses of the property and of all the circumstances, 
and which is evidenced by some act or acts fairly showing not only an intent 
to return but also an intent not to vacate or give up occupancy or use of the 
premises nor to abandon them for the purposes of their use, will not of itself 
operate as a breach of a condition as to vacancy or non-occupation.  Peebles 
and Quinn say they did not intend to permanently abandon the house.  Quinn 
says staying at his girlfriend’s house on his weekends off was a temporary 
absence, or a temporary period of non-user, which is reasonable in view of 
the contemplated uses of the property by a single man with temporary work 
out of town.  While the presence of furnishings is expressly not a factor to be 
weighed, in itself, in determining whether premises are vacant under this 
policy, the fact Quinn left some personal possessions, equipment, furniture, 
and his car at the house is evidence of his intention to return.  His intention to 
occupy the premises is evidenced by continuing to receive some bills at that 
address. 

The insurer says one need not have a new home in order to be held to have 
abandoned the old residence.  I accept that as correct but nevertheless the 
absence of a new home may be weighed as some evidence of Quinn’s 
intentions.  His plan to return from time to time to this house as a refuge 
would be less plausible if he had in fact acquired furnishings or established a 
more permanent abode elsewhere.  In the circumstances of this case the 
insurer has not discharged the burden of establishing Quinn has moved out.  
In ordinary speech that would mean he had left the house for the last time.  I 
find the insurer has not established that Quinn permanently removed himself 
from and abandoned the 94A Avenue house as a place of residence more 
than 30 days before April 26, 2008.  [At paras.130-31; emphasis added.] 

As I read these remarks, they constitute a finding that at the time of the fire, the 

house was not “vacant” within the meaning of the definition in the policy.  Effectively, 

this means the house remained “occupied” in the usual meaning given by the case-

law to that term, i.e., that Mr. Quinn had never left with the intention not to return or, 

in the trial judge’s phrase, “for the last time”. 

[21] The trial judge reached a very different − and admittedly “harsh” − result with 

respect to “material change” as referred to in Statutory Condition 4 (quoted above.) 

He found that although Mr. Quinn had not moved out for the last time, the “nature of 
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the occupancy had changed dramatically” by reason of his reduced occupancy.  The 

fact he had been absent for long periods gave rise to the specific risks described in 

the evidence of the expert Ms. Johnson and, the Court said, were reasonably 

regarded as material.  (Para. 132.)  This result was not affected by Wawanesa’s 

treatment of the policy as having subsisted, or its failure to return unearned 

premiums, for the period commencing April 6, 2008 and ending June 29.  

(Para. 134.)  The Court was also satisfied that if the insurer had been notified of the 

change that had taken place in the appellants’ use and occupancy of the premises, it 

would have altered the terms of the policy and charged a premium for doing so.  It 

followed that the policy was void with respect to the coverage at issue.  In the  

judge’s analysis: 

The effect of this statutory condition on the insured is harsh. Even in the 
absence of any wilful misrepresentation, and without having abandoned the 
house, the insureds have, by their conduct in materially changing their 
occupancy of the premises, lost the benefits of an otherwise valid insurance 
policy. This is the harsh effect of the doctrine of utmost good faith owed by 
each party to a contract of insurance to the other party. The insureds are, by 
their conduct, able to affect the extent of the risk undertaken by the insurer. 
Statutory Condition 4 is intended to protect the insurer from being exposed to 
material risks other than those which it agreed to insure.   [At para. 135.] 

The appellants’ claim was dismissed. 

On Appeal 

[22] Although the appellants assert in their factum three errors on the part of the 

trial judge, all three amount to the same thing: did he err in failing to apply 

Laurentian Insurance Co. v. Davidson?  Since this argument was not raised at trial, I 

accept that the onus is on the appellants to persuade this court that all the facts 

necessary to address this issue must have been adduced as fully as if it had been 

argued at trial.  I am satisfied that no further evidence is necessary in this regard and 

that it is appropriate for this court to consider the appellants’ argument, which is one 

of law. 

[23] The facts of Laurentian may be gleaned from the judgment of Wright J. at the 

trial level, whose reasons are reported at [1931] 3 D.L.R. 407.  The plaintiff’s claim 
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was in respect of a farmhouse destroyed by fire on the night of March 20-21, 1930.  

He had moved most of his furniture from that house on February 20 and had 

thereafter tried to rent or sell the farm, but without success.  Statutory Condition 5(d) 

stated: 

Unless permission is given by the policy or endorsed thereon, the insurer 
shall not be liable for loss or damage occurring … (d) when the building 
insured or containing the property insured is, to the knowledge of the insured, 
vacant or unoccupied for more than thirty consecutive days.  [Emphasis 
added.] 

The insurer took the position that the policy became void once the premises were 

vacant for 30 consecutive days, or during the 30-day period, since the vacancy was 

said to be material to the risk. 

[24] Wright J. noted authorities to the effect that vacancy per se is not a change 

material to the risk, but other authorities to the effect that “vacancy is a change 

material to the risk, where it makes the risk more hazardous”.  (At 409.)  These 

cases, however, had all been decided before the introduction of Statutory Condition 

5.  A more helpful decision was that of the Ontario Court of Appeal in Metcalfe 

v. General Accident Assurance Co. of Canada [1930] 2 D.L.R. 265, where Orde J.A. 

suggested that “the obligation to remain in continuous occupation in order to keep 

the insurance alive seems in the very teeth of the implied permission to leave the 

place vacant for any period not exceeding 30 consecutive days.”  (At 271; my 

emphasis.)  Wright J. in Laurentian found this reasoning persuasive.  He concluded 

that in enacting Statutory Condition 5(d), the Legislature had given an “implied 

permission” for vacancy not exceeding 30 consecutive days.  Accordingly, he ruled 

that the policy had been “in full force” at the time of the fire in Laurentian. 

[25] At the Supreme Court level, Cannon J. for the majority noted that the insurer 

had attempted to adduce evidence to show that the vacancy of the property had 

been a change material to the risk, but in Cannon J.’s words, “there was no evidence 

of any change material to the risk in addition to the bare fact of vacancy.”  (At 494; 

my emphasis.)  The Court concluded that vacancy for a period of 30 days had been 

one of the risks contemplated by the policy and that since the vacancy in question 
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had been for less than 30 days, Statutory Condition 7 (the counterpart to Statutory 

Condition 4 in the case at bar) did not apply. 

[26] Laurentian was applied in Central and Eastern Trust Co. v. British America 

Assurance Company et al.  (1979) 25 N.B.R. (2d) 173 (N.B.S.C.).  There, the 

premises had been rented to tenants but were under foreclosure proceedings.  

Anticipating a sale, the tenants arranged to rent other premises, but continued to 

reside there with “some of their furniture” until late October.  Their phone and power 

were not disconnected until October 25.  The premises were completely destroyed 

by fire on November 11.  The Court found that the insurer had failed to show that the 

house had been “vacant or unoccupied” for more than 30 days, and that on the basis 

of Laurentian it was apparent “the parties … did not contemplate that any vacancy of 

thirty days or less could itself be considered ‘a change material to the risk.’”  

(At 178.) 

[27] In arguing that Laurentian should not be applied in this case, Wawanesa first 

emphasized the distinction between “vacant” and “unoccupied” at common law.  

These terms were reviewed by the Court in Burke v. Campbell, supra, where the 

insured and his wife had been making various repairs to their “new” house before 

moving in.  The insurance had been purchased on November 1, 1973 and the fire 

occurred on December 15, 1973.  Several items of furniture had been in the house 

at the time of the fire.  The trial judge, Craig J., noted some cases that suggested 

that “vacant” generally refers to the absence of inanimate objects in the building, 

while “occupied” generally refers to the presence of people: see Miller v. Portage 

La Prairie Mutual Insurance Co. [1936] 2 D.L.R. 787 (Sask. C.A.); and Cody, supra.  

Craig J. accepted the possibility, however, that premises might be seen as “vacant” 

even where furnishings were present, but stated that at the least, “there is … an 

ambiguity created by the wording of the exclusionary clause related to vacancy.”  (At 

305)  He therefore declined to accede to the insurer’s defence based on the 30-day 

“vacancy” clause.  He also found, however, that the house had never been occupied 

as a residence at all and that this constituted a change material to the risk.  

Coverage was denied. 
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[28] Building on Burke, Wawanesa argues that although the word “vacant” is 

defined in a particular way in the insurance policy, there is still a distinction between 

“vacant” and “unoccupied”.  As stated in the insurer’s factum: 

Under the policy, vacancy is determined by intention.  A dwelling becomes 
vacant when “all occupants have moved out with no intention of returning and 
no new occupant has taken up residence”.  On the other hand, a change 
material to the risk as contemplated by Statutory Condition 4 results from a 
change of circumstances; in this case, primarily related to occupancy.   

The important point is that a change in occupancy material to the risk can 
occur without the premises becoming vacant.  [Emphasis added.] 

Wawanesa posits as an example the case of a homeowner who insures her house, 

describing it “as a primary residence”, but then two weeks later goes on a sabbatical 

to Australia for one year, leaving no one in her house for the duration of the term of 

the policy.  Because the insured does intend to return, counsel argues, the dwelling 

could not be considered to be “vacant” within the meaning of the policy with which 

we are concerned; but, Mr. Pilley submits, a change material to the risk associated 

with ‘unoccupancy’ would have occurred and it could not be said the insurer “got the 

risk it bargained for”. 

[29] With respect to Laurentian, counsel for the insurer notes that Statutory 

Condition 5(d) referred to the house becoming either “vacant” or “unoccupied”, so 

that it was unnecessary to draw any distinction between the two words in that case.  

The insurer in Laurentian took the position that the policy became void during the 

30-day period if the vacancy or unoccupancy was material to the risk – a submission 

the Supreme Court of Canada rejected.   The insurer acknowledges that it is likely 

the insurer in Laurentian sought to rely on the ‘material change in risk’ provision 

“merely as a means of avoiding the 30-day period referred to in the exclusion”, but 

says the change material to the risk associated with Mr. Quinn’s reduced occupancy 

in the case at bar occurred “several months before the [fire].”  (My emphasis.) 

[30] With respect, I do not find Wawanesa’s arguments persuasive.  First, we were 

not referred to any case that stands for the proposition that “reduced” occupancy – 

as opposed to “non-occupancy” – constitutes a material change in risk that must be 
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reported under a condition such as Statutory Condition 4.  Further, even if one 

applies the ‘common law’ definition of “occupied”, the trial judge in the case at bar 

accepted Mr. Quinn’s evidence to the effect that he had not formed the intention of 

not returning to the insured premises.  The house remained “occupied” in the usual 

sense of the word.  Although a material change in risk for purposes of the statutory 

condition might otherwise have arisen from the “circumstances” as a whole, no 

change was identified in this case apart from the ‘bare fact’ of (alleged) non-

occupancy, as was the case in Laurentian. 

[31] Furthermore, the policy in this case defined the word “vacant” not with 

reference to inanimate objects such as furnishings, but with reference to occupants 

and occupation, thus blurring the difference between the two terms at common law.  

That, however, was the insurer’s choice.  In my view, it does not make the reasoning 

of Laurentian inapplicable.  Here, as in that case, the insured were entitled to 

assume that the specific provision that inferentially permitted a 30-day period of un-

occupancy (or “vacancy” as defined by this policy) meant that it was “one of the risks 

contemplated by the policy” (Laurentian, at 494) − or in the words of Duff J., that the 

30-day clause contained the “controlling provision in relation to the subject dealt 

with.”  (At 492.)  If the clause permitted non-occupancy for up to 30 days, it permitted 

reduced occupancy as well. 

[32] Most of the other cases to which Wawanesa referred us involved facts that 

are clearly distinguishable and did not purport to consider the reasoning in 

Laurentian.  In Gagnon v. Commercial Union Assurance Co. of Canada (1985) 60 

N.B.R. (2d) 405 (Q.B.), the Court found that the property had been unoccupied for 

more than 30 days; in Serban v. B.C.A.A. Insurance Co. [1985] 13 C.C.L.I. 273 

(B.C.S.C.), it appears the premises had been vacant for a period exceeding 30 days 

prior to the fire (and, it appears, that they were unoccupied); and the same was true 

in Wood v. Gore Mutual Insurance [1979] B.C.J. No. 1372 (S.C.).  (See para. 68.)  

Laurentian was applied in Golob v. Dumfries Mutual Fire Ins. Co. (1979) 25 O.R. 

(2d) 65 (C.A.), at para. 7. 
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[33] As for the hypothetical fact situation suggested in argument by Mr. Pilley 

involving a homeowner’s travelling to Australia for one year, again the definition of 

“vacancy” is Wawanesa’s own choice.  As it is, if a fire occurred after the 30-day 

period, the insurer could clearly argue that the insured’s absence from the house 

(and from Canada) would constitute a material change in risk. 

[34] In conclusion, I am not persuaded that the insurer has shown any principled 

basis on which Laurentian should be distinguished.  I would allow the appeal and 

enter judgment for the appellants. 

“The Honourable Madam Justice Newbury” 

I Agree: 

“The Honourable Mr. Justice Hall” 

I Agree: 

“The Honourable Mr. Justice Chiasson” 

 


